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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC17-00058 
CASE NAME: SHOREWISE VS. RUNERA 
HEARING ON MOTION TO/FOR AMEND JUDGMENT TO INCLUDE ALTER EGOS 
FILED BY SHOREWISE CONSULTING LLC 
* TENTATIVE RULING: * 
 

 For the following reasons, Plaintiff and Judgment Creditor ShoreWise Consulting LLC’s 
motion to amend judgment to include alter egos of judgment debtor and successor corporation 
to judgment debtor is denied. 

Legal Standard  

The Court has inherent power to use all the means necessary to carry its jurisdiction into effect.  
C.C.P. § 187. This includes the power to amend a judgment to add judgment debtors who are 
alter egos of a corporate defendant. Greenspan v. LADT, LLC (2010) 191 Cal.App.4th 486, 508.  
However, “[t]he standards for the application of alter ego principles are high, and the imposition 
of [alter ego] liability ... is to be exercised reluctantly and cautiously.” Sonora Diamond Corp. v. 
Superior Court (2000) 83 Cal. App. 4th 523, 539.   

Three factors determine whether the Court may amend a judgment to add additional judgment 
debtors who are the alter egos of a corporate defendant. First, the moving party must 
demonstrate that the proposed new judgment debtors “in their capacity as alter ego of the 
corporation in fact had control of the previous litigation, and thus were virtually represented in 
the lawsuit.” NEC Electronics, Inc. v. Hurt (1989) 208 Cal.App.3d 772, 778; Hall, Goodhue, 
Haisley & Barker, Inc. v. Marconi Conference Ctr. Board (1996) 41 Cal.App.4th 1551, 1555. 
Second, there must be a unity of interest and ownership between the corporation and its 
equitable owner that the separate personalities of the corporation and the shareholder do not in 
reality exist. Highland Springs Conference and Training Center v. City of Banning (2016) 244 
Cal.App.4th 267, 280. Third, failure to treat the acts of the corporation as those of its alter egos 
must lead to an inequitable result. Automotriz etc. De California v. Resnick (1957) 47 Cal. 2d 
792, 796; Hennessey’s Tavern, Inc. v. American Air Filter Co. (1988) 204 Cal.App.3d 1351, 
1358. 
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A judgment may be amended to name a successor corporation where the first corporation 
“organizes another corporation with practically the same shareholders and directors, transfers 
all the assets but does not pay all the first corporation’s debts, and continues to carry on the 
same business.” McClellan v. Northridge Park Townhome Owners Ass’n, Inc. (2001) 89 
Cal.App.4th, 746. 

Analysis 

Plaintiff here has not established the first factor, that the proposed additional judgment debtors 
had sufficient control over the litigation that they were virtually represented therein. It is 
undisputed that Ruchi Kumra (“Kumra”) and Neeraj Dewan (“Dewan”), a married couple, were at 
all relevant times the sole owners and officers of Defendant and Judgment Debtor Runera Inc. 
(“Runera”). Declaration of Neeraj Dewan ¶¶ 2-3 and Exhibits A-C; Declaration of Ruchi Kumra 
¶¶ 2-3 and Exhibits A-C. This is supported by circumstantial evidence offered by Plaintiff’s 
principal that in his years of dealing with Runera, he “never met or heard of anyone other than 
Kumra and Dewan who worked for Runera.” Declaration of Greg Bhatia, ¶ 2. But control of the 
corporation is not sufficient to impute control of the litigation to constitute “virtual representation.” 
For this, the law requires that defense of the litigation in excess of merely filing an answer or 
cross-complaint take place. NEC Elecs. Inc. v. Hurt, 208 Cal. App. 3d 772, 781, 256 Cal. Rptr. 
441 (Ct. App. 1989). Plaintiff makes the bald assertion that Kumra and Dewan “vigorously 
defended” the litigation, but the only admissible evidence here is the filing of an answer and 
cross-complaint. Plaintiff makes reference to interrogatory responses that state that Kumra and 
Dewan were to be witnesses at trial, but those responses were not filed with the motion and in 
any event, serving as a witness does not constitute control of the litigation.  

More generally, the law requires that the non-party controlling the litigation have “occasion to 
conduct it with a diligence corresponding to the risk of personal liability that was involved.” NEC, 
208 Cal.App.3d at 779-781. Here, nothing in the record indicates a risk of personality liability 
giving rise to such an occasion. 

As to the second factor, Plaintiff has not proffered sufficient admissible evidence to establish 
that a unity of interest and ownership exists between the corporation and its equitable owner 
such that the separate personalities of the corporation and the shareholder do not exist. Unity of 
interest is established by a showing of “the commingling of funds and assets of the two entities, 
identical equitable ownership in the two entities, use of the same offices and employees, 
disregard of corporate formalities, identical directors and officers, and use of one as a mere 
shell or conduit for the affairs of the other.” Highland Springs (2016) 244 Cal.App.4th at 280-
281. As proof of commingling of funds, Plaintiff has produced bank statements, but these have 
not been authenticated and are not admissible. Were the bank statements authenticated, further 
evidence that the impugned transactions constituted improper commingling would also be 
required. No such evidence is before the Court. Plaintiff has identified numerous transactions 
such as car leases, travel expenses, and restaurant bills that it alleges are improper 
commingling, but without evidence. Likewise, the existence of a federal Paycheck Protection 
Program loan to Runera and associated disbursements to Dewan or Kumra, if properly entered 
into evidence, may establish that Runera was not defunct, but it does not constitute evidence of 
improper commingling of funds. Nor does use of corporate funds to procure or develop a rental 
property.  

Having found that Plaintiff has not met its burden on the first two factors, the Court need not 
reach the third.  
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Finally, with respect to the question of whether non-party Zeliant should be added to the 
judgment as a successor to Runera, Plaintiff has failed to establish through admissible evidence 
that Runera’s assets were transferred to Zeliant or that Zeliant carries on Runera’s business. 
Plaintiff’s principal has offered evidence that he personally observed Runera’s website directing 
traffic to a website in the name of Zeliant IT and that he saw a now-defunct version of a website 
in the name of Zeliant IT that offered staffing services. The website printouts or screenshots are 
not admissible without authentication. If they were admitted, these pieces of evidence are not 
sufficient to establish a transfer of assets from Runera to Zeliant. Nor do they establish that 
Zeliant carries on the same business that Reliant did, particularly as the ownership of the 
websites is in dispute. 

 
Evidentiary Objections 
The Court rules as follows on Runera, Kumra, Dewan, and Zeliant’s evidentiary objections: 

1. Declaration of Greg Bhatia (“Bhatia Decl.”), paragraph 2, lines 10-14: Sustained as to 
“my understanding is that there was no distinction between Kumra/Dewan and Runera.” 
Overruled as to “I never met or heard of anyone other than Kumra and Dewan who 
worked for Runera.” The former is opinion; the latter is a factual statement concerning 
the declarant’s personal experience. 

2. Bhatia Decl., paragraph 3, lines 23-25. Sustained. The declarant offers no personal 
knowledge or foundation for the assertion that Runera changed domain names. 

3. Bhatia Decl., paragraph 4, lines 2-7. Sustained as to lack of foundation: the 
interrogatories to which the declarant refers are not in evidence. Overruled as to the 
declarant’s assertion that Kumra and Dewan comprise all shareholders and officers. This 
is a statement of a fact not in dispute. Sustained as to the inference about control of the 
litigation. 

4. Bhatia Decl., paragraph 5, lines 8-15. Sustained as to the objection that the assertion 
that Kumra and Dewan “vigorously defended” the litigation lacks foundation. The 
objection improperly fails to identify which statements are purported hearsay. To the 
extent that Respondents object to “Kumra and Dewan started claiming that the company 
was ceasing operations”, overruled: this statement is not hearsay as it is not submitted 
for the truth of the matter stated. California Evidence Code (“CEC”) § 1200. To the extent 
that Respondents object to the statement of Runera’s former counsel under oath that 
Runera “refuses to follow attorney’s advice and is in breach of their retainer agreement”, 
the Court need only rule on those objections to evidence that were material to the 
disposition of the motion. See CCP § 437c(q). No ruling is required. 

5. Bhatia Decl., paragraph 7, lines 20-28, 1-19. Sustained as to “I was of the view that 
Kumra/Dewan’s ‘abandonment’ of the case was simply their latest ruse.” This is 
conjecture and opinion. Overruled as to the rest of the testimony. Respondents have 
improperly failed to identify which statements in 28 lines of testimony quoted they object 
to as hearsay. 

6. Bhatia Decl., paragraph 8, lines 21-28, 1-5. Overruled as to declarant’s testimony about 
the steps he took to search the Internet for “new content” concerning Respondents. This 
is testimony about actions the declarant personally took. As to declarant’s testimony that 
Ruchi Kumra presented herself as “Maya K” and Neeraj Dewan presented himself as 
“Raj D”, the Court need only rule on those objections to evidence that were material to 
the disposition of the motion. See CCP § 437c(q). No ruling is required. 
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7. Bhatia Decl., paragraph 9, lines 17-28, 1-3. Sustained as to the relevance objection 
regarding Zeliant and 324Cafe, Inc’s alleged Paycheck Protection Program loans. 
Overruled as to the impermissible character evidence objection. Respondents have 
improperly failed to identify which statements in the 15 lines of testimony quoted they 
object to on this basis. The hearsay objection also refers to a “Ms. Nguyen” who is not 
mentioned anywhere in the record. Sustained as to the lack of authentication objection 
regarding the alleged screenshots concerning the incorporation of Zeliant. These are 
writings that require a foundation to be admissible. Overruled as to the hearsay 
objection: Respondents have improperly failed to identify which statements in the 15 
lines of testimony quoted they object to on this basis. 

8. Bhatia Decl., paragraph 10, lines 5-13. The Court need only rule on those objections to 
evidence that were material to the disposition of the motion. See CCP § 437c(q). No 
ruling is required. 

9. Bhatia Decl., paragraph 11, lines 15-28, 1-15. Improper opinion objection sustained as 
to the statement that “’ZELIANT.COM’ was the most likely URL that belonged to Zeliant, 
Inc.” Sustained as to the objection that the documents from the California Secretary of 
State website at Exhibit B lack proper authentication or foundation. Overruled as to the 
hearsay objection: Respondents have failed to identify which statements or documents 
they object to on this basis. 

10. Bhatia Decl., paragraph 12, lines 18-26. Lack of foundation objection sustained as to 
the statement about when the domain run-era.com was registered. Lack of foundation or 
personal knowledge objection overruled with respect to the testimony about the run-
era.com website forwarding to the zeliantit website. This is testimony about the 
declarant’s firsthand experience of visiting the run-era.com and zeliant.com in April of 
2019 and October of 2019. Relevance objection overruled: the relationship between the 
run-era.com and zeliant.com websites is probative of the allegation that Zeliant is 
Runera’s successor in interest, as is the declarant’s testimony about the timing relative 
to the judgment debtor examination.  

11. Bhatia Decl., paragraph 13, lines 1-20. The Court need only rule on those objections to 
evidence that were material to the disposition of the motion. See CCP § 437c(q). No 
ruling is required. 

12. Bhatia Decl., paragraph 14, lines 21-28. Overruled. As to hearsay, an automated 
telephone directory is a mechanized process not subject to the hearsay rule. The 
Evidence Code does not contemplate that a machine can make a statement. People v. 
Goldsmith (2014) 59 Cal.4th at 258, 274. An automated telephone directory does not 
present the same risk of observation or recall as would a human declarant.  

13. Bhatia Decl., paragraph 15, lines 1-8. Lack of authentication/foundation objection 
sustained. The purported website printouts are writings and must be authenticated. 
Hearsay objection sustained. The website consists of out-of-court statements offered for 
the truth of the matter asserted. 

14. Bhatia Decl., paragraph 16, lines 9-24, 1. Sustained. These assertions are improper 
opinion, inference, and legal conclusions.  

15. Declaration of Ross Spector (“Spector Decl.”), paragraph 16, lines 10-23. Lack of 
foundation, lack of authentication, and hearsay objections sustained with respect to the 
website printouts. Lack of foundation and improper opinion objections sustained with 
respect to testimony about the ownership of the Zeliant website. 
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16. Spector Decl. paragraph 8, lines 1-7. Relevance objection sustained as to testimony 
concerning 324Cafe, Inc. Overruled as to information about Dewan’s marital and 
employment status and home address. 

17. Spector Decl. paragraph 11, lines 16-22. Improper opinion and lack of foundation 
objections sustained with regard to statements about whether Runera “vigorously 
defended” the litigation. With regard to the hearsay objection, Respondents fail to identify 
the specific statements to which they object. To the extent that they object to “Kumra and 
Dewan started claiming that the company was ceasing operations and would therefore 
stop defending itself”, the hearsay objection is overruled as this is not proffered for the 
truth of the matter stated. To the extent that they object to Runera’s former counsel’s 
statement under oath that Runera “refuses to follow attorney’s advice,” the Court need 
only rule on those objections to evidence that were material to the disposition of the 
motion. See CCP § 437c(q). No ruling is required. 

18. Spector Decl. paragraph 12, lines 24-28. Sustained as to lack of foundation. The 
interrogatory responses referenced have not been submitted as evidence. Sustained as 
to lack of foundation and improper opinion concerning the inference that “the litigation 
could not have been controlled by anyone else.”  

19. Spector Decl. paragraph 13, lines 6-8. Sustained. These are legal conclusions and 
statements made without foundation. 

20. Spector Decl. paragraph 14, lines 10-17. The hearsay objection is overruled. The 
document is not offered to prove the truth of the matter asserted. The mischaracterized 
evidence objection is also overruled. The attached documents are not necessary to 
establish the statement made by Runera’s attorney. 

21. Spector Decl. paragraph 12, lines 24-28. Sustained as to the inferences about whether 
Runera was defunct. As to the balance of the evidence concerning whether Runera 
qualified for a Paycheck Protection Program loan, the Court need only rule on those 
objections to evidence that were material to the disposition of the motion. See CCP § 
437c(q). No ruling is required. 

22. Spector Decl. paragraph 16, lines 1-3. Sustained. Counsel’s assertion about whether 
Kumra and Dewan are Runera’s alter egos is improper opinion. 

23.  Spector Decl., paragraph 17, lines 5-7. Sustained. The bank records referenced here 
are all writings that must be authenticated. Without them, these statements lack 
foundation. 

24. Spector Decl., paragraph 17a, lines 19-28, 1-2. Sustained. The bank records referenced 
here are writings that must be authenticated. Without them, the declarant’s statements 
lack foundation. 

25. Spector Decl., paragraph 18, lines 4-25. Sustained. The bank records referenced here 
are writings that must be authenticated. Without them, the declarant’s statements lack 
foundation. 

26. Spector Decl., paragraph 19, lines 4-19. Sustained. Like the bank records, the 
Paycheck Protection loan application must be authenticated. Without authenticated 
documents, the declarant’s statements lack foundation. 

27. Spector Decl., paragraph 20, lines 21-28. Sustained. The bank records referenced here 
are all writings that must be authenticated. Without them, the declarant’s statements lack 
foundation. The Napa County Recorder’s Office records referenced here must also be 
proffered and authenticated. Without them, the declarant’s statements lack foundation. 

28. Spector Decl., paragraph 21, lines 12-21. Sustained as to the declarant’s legal 
conclusions and opinions that “Runera had been defunct since 2018”; that Kumra “and 
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Dewan were running the Runera business with inadequate capitalization”; that “there 
was a complete unity of interest and no separation whatsoever”; and that Kumra and 
Dewan “used the Runera corporate structure as a façade to shield improper activities.” 

29. Spector Decl., paragraph 22, lines 23-28. Sustained as to the declarant’s legal 
conclusions and opinions that “Kumra and Dewan set up a successor corporation” and 
that the purpose of the successor corporation was “to secretly carry on the business 
previously done by Runera.” Sustained as to the statements offered without foundation 
as to the ownership of domains and as to the run-era.com website “pointing to” a Zeliant 
website. 

30. Spector Decl., paragraph 23, lines 3-10. Sustained as to the declarant’s statements 
about credibility, which are improper opinion. Sustained as to the excerpts from the 
purported Zeliant website. This is a writing that must be authenticated; without it the 
declarant’s statements lack foundation. 

31. Spector Decl., paragraph 24, lines 11-22. Sustained as to Exhibit E and references to 
Exhibit E, which is a writing that lacks proper authentication. Without it, the declarant’s 
statements lack foundation.  

32. Spector Decl., paragraph 25, lines 24-28, 1-17. Sustained. These statements are 
improper opinion and legal conclusion about whether Kumra and Dewan acted as alter 
egos of Runera and Zeliant. 

33. Spector Decl., paragraph 26, lines 18-20. Sustained. This is argument.  
 
 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00754 
CASE NAME: ROBERT A.CLARK AND SHERRY L. C 
HEARING ON MOTION TO/FOR SANCTIONS UNDER CCP 128.7 FILED BY JOHN 
MUIR HEALTH 
* TENTATIVE RULING: * 
Denied. Defendant seeks an order striking from the First Amended Complaint (FAC) all 
allegations referencing Pinnacle pursuant to CCP §128.7(b)(3), claiming that any such 
allegations are without evidentiary support. To prevail on this motion, it must be established that 
these allegations are “indisputably without merit” and “objectively unreasonable.”  Bucur v. 

Ahmad (2016) 244 Cal. App. 4th 175, 189.  “A claim is objectively unreasonable if any reasonable 
attorney would agree that [it] is totally and completely without merit.” Id. Defendant has failed to 
meet that burden.  
 
The only references to Pinnacle in the FAC are found in paragraphs 54, 55, 58 and 61. The first 
mention of Pinnacle is at paragraph 54 where Plaintiffs allege that they retained Pinnacle to 
“review VMG’s draft valuation.” This statement is true. The allegation does not, as Defendant 
implies, represent that Pinnacle was retained to create some kind of full fair market valuation of 
the company.  
 
Paragraph 55 does not mention Pinnacle by name, but it does refer to an email of November 20, 
2018 in which counsel for Plaintiffs discusses a “preliminary critique” of VMG’s draft valuation 
which identified various shortcomings in that report. This allegation accurately describes the 
content of the November 20, 2018 email and accurately describes Pinnacle’s work as a 
“preliminary critique.” 
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Paragraph 58 refers to an email from Plaintiffs’ counsel dated December 3, 2018, in which he 
transmits Pinnacle’s “critique” of VMG’s draft valuation. The allegations of this paragraph once 
again accurately describe the contents of that email.   
 
Paragraph 61 describes the contents of another email from Plaintiffs’ counsel, this time from 
December 10, 2018. This paragraph refers to Pinnacle’s work as a “valuation” when it should 
have more accurately been characterized as a “critique,” but the email that is the subject of this 
paragraph also used the term “valuation.” As such, this paragraph accurately describes the 
contents of the December 10, 2018 email. 
 
Simply put, there is nothing untruthful associated with any reference to Pinnacle in the FAC. The 
Court finds that the allegations that reference Pinnacle in the FAC are so obviously truthful that 
this motion is “indisputably without merit” and “objectively unreasonable” under the standards 
set forth above. No reasonable attorney would have filed this motion. As such, sanctions are 
appropriate pursuant to CCP §128.7(c)(1).  Sanctions in the requested amount of $5,820 are 
awarded as against Defendant and its attorneys, and shall be paid by March 1, 2021.   
 
  

  

 3.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES VS BRENTWOOD UNION SC 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 4TH AMND COMPLAINT 
FILED BY BRENTWOOD UNION SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
  

Defendant Brentwood Unified School District’s motion to strike is granted as to request 

number 1 and denied as to request number 2.  

The District asks to strike allegations of “negligence per se” pursuant to Education Code 

section 44807 and the California Code of Regulations, Title 5 section 5552. Plaintiff’s theory of 

“negligence per se” is based on Government Code section 815.6. 

Government Code section 815.6 provides a negligence per se type presumption where 

“a public entity is under a mandatory duty imposed by an enactment that is designed to protect 

against the risk of a particular kind of injury.” This presumption can be rebutted if “the public 

entity establishes that it exercised reasonable diligence to discharge the duty.” (Gov. Code 

section 815.6.) “[T]he government may be liable when (1) a mandatory duty is imposed by an 

enactment, (2) the duty was designed to protect against the kind of injury allegedly suffered, and 

(3) breach of the duty proximately caused injury.” (State Dept. of State Hospitals v. Superior 

Court (2015) 61 Cal.4th 339, 348.) “ ‘It is not enough, moreover, that the public entity or officer 

have been under an obligation to perform a function if the function itself involves the exercise of 

discretion.’ (Ibid., italics added.) Moreover, ‘[c]ourts have … [found] a mandatory duty only if the 
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enactment “affirmatively imposes the duty and provides implementing guidelines.” ’ [Citation.]” 

(Id. at 348.)  

Education Code section 44807 states that “Every teacher in the public schools shall hold 

pupils to a strict account for their conduct on the way to and from school, on the playgrounds, or 

during recess. …”  

Section 44807 meets the last two requirements necessary for Government Code section 

815.6. The “ ‘ “the purpose of the law . . . requiring supervision of pupils . . . is to regulate their 

conduct so as to prevent disorderly and dangerous practices which are likely to result in physical 

injury to immature scholars under their custody.” [Citation.]’ [Citations.]” (Hoff v. Vacaville Unified 

School Dist. (1998) 19 Cal.4th 925, 938.) Thus, it is clear that section 44807 is designed to 

protect against one student injuring another while playing on school grounds. In addition, it is 

possible that the failure to supervise the students and hold them accountable for their conduct 

was a proximate cause in the plaintiff’s injury here.  

The real question is whether section 44807 imposes a mandatory duty. While the statute 

states that every teacher “shall” hold students accountable for their conduct, the statute does 

not provide any guidance for what the teachers must do. Furthermore, there is significant 

discretion in how a teacher would hold a student accountable. This statute does not provide 

enough guidance to create a mandatory duty as required to apply the presumption in 

Government Code section 815.6. 

Neither party has cited a case directly on point. In Hoff, supra, 19 Cal.4th 925, the 

plaintiff was a nonstudent who was injured outside of school property and the court found that 

plaintiff, a nonstudent, was not within the class of persons for whose protection the statute was 

adopted. (Id. at 939.) The court found section 44807 did not apply because the statute was “ 

‘designed primarily to safeguard students’ ” and the plaintiff was not a student. (Ibid.) Similarly, 

in Virginia G. v. ABC Unified School Dist. (1993) 15 Cal.App.4th 1848 the court found that 

section 44807 did not apply where a student claimed she was injured by a teacher. As the court 

pointed out, section 44807 has to do with supervision of pupils, not teachers. (Id. at 1855, fn.1.) 

Both these cases found that the injury was not the type the statute was designed to protect and 

thus, the cases did not reach the issue of whether 44807 imposes a mandatory duty as required 

under section 815.6.  

The Court finds that Plaintiff cannot use the presumption in section 815.6 based on a 

violation of Education Code section 44807. Therefore, the request to strike the sentence related 

to section 44807 and negligence per se is granted. This ruling is limited the presumption created 

under Government Code section 815.6. It does not prevent Plaintiff from relying on Education 

Code section 44807 for other purposes.  

Title 5, Section 5552  of the California Code of Regulations states that “Where 

playground supervision is not otherwise provided, the principal of each school shall provide for 

the supervision by certificated employees of the conduct and safety, and for the direction of the 
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play, of the pupils of the school who are on the school grounds during recess and other 

intermissions and before and after school.” (5 CCR 5552.)  

There is mandatory duty in section 5552. That section states that the District “shall 

provide for the supervision” of the students on school grounds. There does not appear to be 

discretion on whether the District can provide supervision. Thus, the first requirement has been 

met here. Next, the Court finds that section 5552 was designed to protect students from injuring 

another while paying on school grounds. Finally, it is clear that the failure to comply with section 

5552 could be a proximate cause of Plaintiff’s injury.   

The Court finds that the allegations related to section 5552 are appropriate and the 

request to strike that sentence is denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS RUSMORE LOAN 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL FILED BY HELEN 
PARK-BROUWER, HENDRIK BROUWER 
* TENTATIVE RULING: * 
 
  
Plaintiff Helen Park-Brouwer and Plaintiff Hendrik Brouwer’s motion to set aside dismissal is 
denied, without prejudice. 

Plaintiffs seek relief from dismissal after Defendant Gregory Funding LLC’s unopposed 
Demurrer was sustained without leave to amend on December 3, 2020. Counsel for Plaintiff 
avers that she never received notice of hearing of the Demurrer and was therefore unaware of 
the hearing date. She states that she only discovered that the hearing date was dismissed upon 
her paralegal looking the case up online. (Cara Decl. ¶¶ 5,6.) Plaintiffs seek to set aside the 
dismissal against them due to mistake, surprise, or neglect.  

“In order to qualify for [discretionary] relief under section 473, the moving party must act 
diligently in seeking relief and must submit affidavits or testimony demonstrating a reasonable 
cause for the default.” (Elston v. City of Turlock (1985) 38 Cal.3d 227, 234.) Critically, however, 
Plaintiffs have failed to include a copy of an opposition to the Demurrer. (CCP § 473(b) 
[“Application for this relief [from judgment] shall be accompanied by a copy of the answer or 
other pleading proposed to be filed therein, otherwise the application shall not be granted . . . 
.”].) Accordingly, the motion is denied, without prejudice. 
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 5.  TIME:  9:00   CASE#: MSC20-00188 
CASE NAME: KWONG VS NELSON 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS 2ND 
AMENDED COMPLAIN FILED BY STEVEN V NELSON, THOMAS HENLE 
* TENTATIVE RULING: * 
 
 Defendants Steve Nelson and Thomas Henle, individually and as Co-Trustees of The El 
Nido Trust’s Motion to Strike Portions of the Second Amended Complaint is granted with leave 
to amend. 
  
 
Background 
 
 Plaintiffs Fred Kwong and Margaret Sham, are the owners and occupiers of real property 
commonly known as 2670 Corey Place in San Ramon. Plaintiff’s property is downslope from 
Defendants’ property.  Plaintiffs allege Defendants failed to maintain the Water Drainage 
Improvements or filled the drainage with mud, rocks, branches, and other debris.  As a result, 
during and after storms, surface water has run off the El Nido property on to Plaintiff’s property, 
flooding it.    
 
 
Motion 
 
 Plaintiffs demand punitive damages for the claim of Trespass and Nuisance (2nd and 
3rd Causes of Action).   Pursuant to CCP §§ 435 and 436, Defendants bring this motion to strike 
the allegations and prayer for punitive damages.  Specifically Defendants seek to strike the 
following from the Second Amended Complaint: 

1. Page 5, paragraph 20:  “Plaintiffs are informed and believe…that Defendants committed 
the acts described above, with malice, oppression, and a conscious, flagrant disregard 
for Plaintiffs’ rights with respect to the Property….” 

2. Page 5, paragraph 25 (Same language as item 1.) 
3. Page 7, line 2: “C. For punitive damages against the Defendants, according to proof.” 

 Defendants argue this is in essence a negligence action for flood damage to Plaintiffs’ 
real property resulting for water running downhill from Defendant’s property during a rainstorm.  
Plaintiffs failed to plead facts, with sufficient particularity, to establish malice or oppression, 
which is required under Civil Code § 3294 for punitive damages.  (See Smith v. Superior 
Court (1992) 10 Cal.App.4th 1033, 1041-1042.)  
 
  Here, Plaintiffs have only offered a one-sentence conclusory allegation, stated in the 
alternative, in Paragraph 9 of the SAC in support of the punitive damages: “Defendants have 
either failed to maintain the Water Drainage Improvements… or have deliberately filled in the 
Water Drainage improvements with such mud, rocks, branches, or other debris.” Defendants 
argue this is an insufficient statement of “oppression, fraud or malice” and Plaintiffs offered no 
other factual pleading to establish intent, willful disregard, oppression, malice, or fraud.   
 
 Plaintiffs oppose the motion arguing that under California pleading rules, complaints are 
to be liberally construed and disputes should be resolved on their merits.  (CLD Construction, 
Inc. v. City of San Ramon (2004) 120 Cal.App.4th 1141, 1149.) Plaintiffs argue the SAC has 
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sufficiently alleged intentional tort claims for trespass and nuisance, which carry the risk of 
punitive damages.  Plaintiffs contend sufficient allegations are made in paragraphs 7-9 of the 
SAC.  Plaintiffs alleged Defendants filled in the central drainage system intentionally and in 
conscious disregard for the Plaintiffs and their property.  Additionally, Defendants’ ongoing 
failure to correct the misconduct, even after this case was filed, proves Defendants continuing 
willful and conscious disregard for Plaintiffs and their property.  
 
 
Analysis 
 
 A motion to strike may be used to attack claims for damages that are not supported by 
the cause of action pleaded. The Court may strike out “any irrelevant… matter asserted in any 
pleading.”  CCP § 436.  “Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  
“An immaterial allegation in a pleading is…  A demand for judgment requesting relief not 
supported by the allegations of the complaint or cross-complaint.” (Code Civ. Proc., § 
431.10(b)(3).)   
 
 “In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  “In order to state a prima facie claim for 
punitive damages, a complaint must set forth the elements as stated in the general punitive 
damage statute, Civil Code section 3294.  These statutory elements include allegations that the 
defendant has been guilty of oppression, fraud or malice. (Civ. Code, § 3294, subd. (a).) 
(Turman v. Turning Point of Central California, Inc. (2010) 191 Cal.App.4th 53, 63.)  

 
 “‘Malice’ ” is defined in the statute as conduct “intended by the defendant 
to cause injury to the plaintiff or despicable conduct which is carried on by the 
defendant with a willful and conscious disregard of the rights or safety of others.” 
(Civ. Code, § 3294, subd. (c)(1); see College Hospital, supra, 8 Cal.4th at p. 
725.) 
  “‘Oppression’ means despicable conduct that subjects a person to cruel 
and unjust hardship in conscious disregard of that person's rights.” (Civ. Code, § 
3294, subd. (c)(2).)  
 “‘Fraud’ ” is “an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the 
defendant of thereby depriving a person of property or legal rights or otherwise 
causing injury.” (Civ. Code, § 3294, subd. (c)(3).) 
 

(Turman v. Turning Point of Central California, Inc. (2010) 191 Cal.App.4th 53, 63.) 
   
 The motion to strike may lie where the facts alleged do not rise to the level of “malice, 
fraud or oppression” required to support a punitive damages award. (See Turman v. Turning 
Point of Central Calif., Inc. (2010) 191 Cal.App.4th 53, 63.)   
 
 Here, Plaintiffs alleged, “Defendants have either failed to maintain the Water Drainage 
Improvements… or have deliberately filled in the Water Drainage improvements with such mud, 
rocks, branches, or other debris.”  “The mere allegation an intentional tort was committed is not 
sufficient to warrant an award of punitive damages.”  (Grieves v. Superior Court (1984) 157 
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Cal.App.3d 159, 166.) “Not only must there be circumstances of oppression, fraud or malice, but 
facts must be alleged in the pleading to support such a claim.” (Grieves v. Superior Court (1984) 
157 Cal.App.3d 159, 166.)   
 
  Punitive damages may be awarded when a trespass is committed from malicious 
motives or reckless disregard of the rights of others. (Armitage v. Decker (1990) 218 Cal.App.3d 
887, 907.)  “‘Malice is properly pleaded by alleging the wrongful motive, intent or purpose.’ 
[Citation.]” (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316-317.) 
Plaintiffs have not alleged any supporting facts showing malicious motives.  “Conclusory 
characterization of defendant's conduct as intentional, willful and fraudulent is a patently 
insufficient statement of ‘oppression, fraud, or malice, express or implied,’ within the meaning 
of section 3294.”  (Brousseau v. Jarrett (1977) 73 Cal.App.3d 864, 872.) Plaintiff’s SAC lacks 
allegations showing malice.  
 
 
Defendants’ Request for Judicial Notice 
 
 Pursuant to Evidence Code § 452(d), Defendants request the Court to take judicial 
notice of the following: 

1. The filed-endorsed Stipulation to File Second Amended Complaint without Leave of 
Court. 

The unopposed request is granted. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-00233 
CASE NAME: BIT CALIFORNIA VS GREGORY SPAL 
HEARING ON MOTION TO/FOR SANCTIONS FILED BY BIT CALIFORNIA LLC 
* TENTATIVE RULING: * 
 
  
The Court has before it a motion for sanctions (“128.7 motion”) brought by plaintiff BIT California 
(“BIT”). The 128.7 motion relates to defendant Gregory Spalasso’s (“Spalasso”) filing of a 
motion for summary adjudication based on an e-mail that is purportedly inadmissible under 
Evidence Code sections 1152 and 1154, because it is a settlement communication. In a 
concurrently published tentative ruling, the Court has tentatively ruled that the subject e-mail is 
indeed inadmissible under Evidence Code sections 1152 and 1154. 

The opposition 

Before the Court reaches the merits of the 128.7 motion, the Court notes several preliminary 
matters. 

First, it appears that the attorney who was responsible for filing the MSA no longer represents 
Spalasso. As discussed further below, the basis of the 128.7 motion is section 128.7(b)(2)—BIT 
contends that the MSA was legally frivolous due to the contended inadmissibility of the e-mail in 
question. Under section 128.7(d)(1), the Court cannot sanction a represented party for violating 
section 128.7(b)(2). And under section 128.7(d), any sanction the Court were to award is limited 
to that which would deter repetition of the offending conduct. Accordingly, any sanction the 
Court awards necessarily would be directed at Spalasso’s previous counsel; it would defy logic 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/28/21 

 

- 13 - 

for the Court to sanction current counsel in an effort to deter previous counsel from repeating his 
conduct. The Court has not heard from previous counsel with respect to the 128.7 motion, 
although the Court certainly considers that it retains jurisdiction over previous counsel to impose 
sanctions if warranted. 

Second, the Court notes that Spalasso’s opposition was filed on January 21, 2021. The 
opposition was due nine court days before the hearing date (January 28, 2021), or January 14, 
2021. (Monday, January 18, 2021 was a court holiday.) 

The practical effect of the tardiness of the opposition is that the Court may disregard it, because 
the Court has “broad discretion to accept or reject late-filed papers.” (Rancho Mirage Country 
Club Homeowners Assn. v. Hazelbaker (2016) 2 Cal.App.5th 252, 262.) This discretion, 
however, must be exercised in a manner consistent with the strong public policy favoring 
disposition of matters on their merits. Rules of procedure (like CCP section 1005(b)) exist for a 
purpose—to promote the just resolution of matters on their merits. (Hernandez v. Super. Ct. 
(2004) 115 Cal.App.4th 1242, 1246.) 

The Court has received and reviewed BIT’s reply brief (filed in what the Court considers a timely 
manner, when accounting for the tardiness of the opposition). Because BIT was able to prepare 
and file a reply brief, any prejudice to BIT from the timing of the opposition is minimal, at most. 

In this instance, the Court exercises its broad discretion to consider the late-filed opposition 
brief. Accompanying the late-filed opposition is a declaration indicating that Spalasso’s current 
counsel was only provided the complete file on January 19, 2021. While the Court understands 
that Spalasso’s current counsel was not even retained until after the deadline for the opposition 
had passed, and that Spalasso himself was unaware of the deadline, Spalasso’s ignorance is 
no excuse. All parties and counsel are admonished to observe and comply with all procedural 
rules and deadlines in the future. 

Relevant Procedural and Factual History 

The 128.7 motion relates to Spalasso’s MSA, which is directed at BIT’s first cause of action. As 
noted above, the Court also has published a tentative ruling related to the MSA. 

In brief, the MSA relies almost entirely on an October 24, 2019 e-mail from Robert Taylor 
(counsel for BIT) to Gregory Spalasso and Averi Spalasso (the “e-mail”). BIT contends that the 
e-mail falls within the purview of Evidence Code sections 1152 and 1154, and that it was so 
obviously privileged pursuant to sections 1152 and 1154 that sanctions ought to be imposed. 

It is relevant to note that the MSA was prepared and filed by Spalasso’s previous lawyer. The 
reply in support of the MSA was prepared and filed by Spalasso’s current lawyer, as was the 
opposition to this motion. 

Legal Standard 

Succinctly summarized, section 128.7 says that by signing, filing, or submitting a paper to the 
Court, an attorney is “certifying that to the best of the person’s knowledge, information, and 
belief … the claims, defenses, and other legal contentions therein are warranted by existing law 
or by a nonfrivolous argument for an extension, modification, or reversal of existing law or the 
establishment of new law.” 

Imposing sanctions under section 128.7, or declining to impose sanctions under section 128.7, 
is within the Court’s discretion. (Day v. Collingwood (2006) 144 Cal.App.4th 1116, 1130.) 
Section 128.7 essentially applies rule 11 of the Federal Rules of Civil Procedure to cases 
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brought in California after 1995. (Guillemin v. Stein (2002) 104 Cal.App.4th 156, 167.) 
Accordingly, federal case law construing rule 11 is persuasive authority with respect to the 
meaning of section 128.7. (Id.) Under both section 128.7 and rule 11, there are essentially three 
types of submitted papers that warrant sanctions: factually frivolous (not well grounded in fact); 
legally frivolous (not warranted by existing law or a good faith argument for the extension, 
modification, or reversal of existing law); and papers interposed for an improper purpose. (Id.) 

A filing is frivolous, for purposes of section 128.7, when an attorney “files a pleading or other 
paper which no competent attorney could believe was well grounded in fact and warranted by 
law.” (Greenberg v. Sala (9th Cir. 1987) 822 F.2d 882, 885.) Sanctions are warranted if a party’s 
conduct is “objectively unreasonable.” No showing of subjective bad faith is required. (Guillemin 
v. Stein, supra, 104 Cal.App.4th at p. 167.) 

Here, BIT contends that the MSA is legally frivolous, due to the contended inadmissibility of the 
e-mail.  

The Court cannot conclude that “no competent attorney” could believe that the MSA was 
“warranted by law.” While the Court has tentatively ruled that the e-mail at the heart of this 
dispute is inadmissible, and the Court does find the argument made in the MSA reply papers to 
be weak, it is, nonetheless, not a totally frivolous argument concerning existing law or an 
extension of existing law (i.e., that the law of implied waiver as stated in cases like Southern 
California Gas Co. v. Public Utils. Comm. (1990) 50 Cal.3d 31 could apply to make the e-mail 
admissible).  

The 128.7 motion is denied. To be clear, Spalasso’s request, in the opposition, for costs related 
to opposing the motion is likewise denied. Even if the Court believed awarding Spalasso costs 
related to the 128.7 motion were warranted (the Court does not believe that), offhandedly 
requesting costs in the opposition is not the proper way to seek sanctions. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-00233 
CASE NAME: BIT CALIFORNIA VS GREGORY SPAL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY GREGORY 
SPALASSO 
* TENTATIVE RULING: * 
 
  
The Court has before it a motion for summary adjudication (“MSA”) brought by defendant 
Gregory Spalasso (“Spalasso”). The MSA relates to the first cause of action in the complaint 
filed by plaintiff BIT California (“BIT”), for breach of oral contract. 

Legal Standard 

Spalasso contends that the first cause of action has no merit under CCP section 437c(f)(1), 
because Spalasso can establish an affirmative defense to the first cause of action. Section 
437c(p)(2) supplies the applicable standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that there is a complete 
defense to the cause of action … Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show 
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that a triable issue of one or more material facts exists as to the cause of action 
… The plaintiff or cross-complainant shall not rely upon the allegations or denials 
of its pleadings to show that a triable issue of material fact exists but, instead, 
shall set forth the specific facts showing that a triable issue of material fact exists. 

Here, Spalasso contends that the first cause of action is time-barred under CCP section 339. 

Analysis 

Aside from the pleadings in this case, the MSA is supported entirely by the October 24, 2019 e-
mail from Robert Taylor to Gregory Spalasso and Averi Spalasso (the “e-mail”). (See generally 
Spalasso’s Separate Statement of Undisputed Material Facts (“SSUMF”) [referencing only the 
complaint, the e-mail, and the answer].) BIT contends the e-mail is inadmissible to show the 
invalidity of its first cause of action under Evidence Code sections 1152 and 1154. (See BIT’s 
Objections to Evidence, Nos. 1-2.) If BIT is correct, then the MSA is unsupported by any 
evidence. 

A defendant moving for summary adjudication bears the initial burden of showing the plaintiff’s 
cause of action has no merit. (Carlsen v. Koivumaki (2014) 227 Cal.App.4th 879, 889.) A motion 
for summary adjudication unsupported by any evidence necessarily fails to meet that initial 
burden, and also, therefore, fails to shift the burden to the other side to adduce any evidence. 
Such a motion must be denied even if unopposed. Accordingly, the starting point of the Court’s 
analysis is the admissibility of the e-mail. 

Admissibility of the E-Mail 

Evidence Code section 1152(a) says, in relevant part: 

Evidence that a person has, in compromise … furnished or offered or promised 
to furnish money or any other thing … to another who has sustained or will 
sustain or claims that he or she has sustained or will sustain loss or damage, as 
well as any conduct or statements made in negotiation thereof, is inadmissible to 
prove his or her liability for the loss or damage or any part of it. 

And Evidence Code section 1154 says: 

Evidence that a person has accepted or offered or promised to accept a sum of 
money or any other thing, act, or service in satisfaction of a claim, as well as any 
conduct or statements made in the negotiation thereof, is inadmissible to prove 
the invalidity of the claim or any part of it. 

“Evidence Code section 1152 broadly precludes the introduction of statements made in 
the context of settlement negotiations.” (Caira v. Offner (2005) 126 Cal.App.4th 12, 32.) 
“[T]he statute was drafted to include statements made in the context of settlement 
negotiations … statements made by parties during negotiations for the settlement of a 
claim may not be used as admissions in later litigation.” (Id.) “The strong public policy 
favoring settlement negotiations and the necessity of candor in conducting them 
combine to require exclusion” of statements and admissions made during settlement 
negotiations. (C & K Engineering Contractors v. Amber Steel Co. (1978) 23 Cal.3d 1, 
13.) 

Without divulging the precise contents of the e-mail, it is correspondence from counsel 
for BIT to Spalasso and (apparently) his wife setting forth (i) BIT’s view of the relevant 
history of the alleged loan at the heart of this case; and (ii) terms by which BIT would 
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agree to settle its claims related to that loan. In short, there can be no doubt that the e-
mail is a “statement made in the negotiation” of an offer “to accept a sum of money … in 
satisfaction of a claim.”  

Further, Spalasso now seeks to introduce the e-mail into evidence to prove that BIT’s 
claim is invalid, i.e., that it is time-barred based on the contents of the e-mail. 

It would appear, then, that the e-mail is inadmissible under Evidence Code sections 
1152 and 1154. 

At Issue Waiver 

The Court notes that in his reply papers, Spalasso argues that in its complaint, BIT relies 
on the e-mail to establish the date of its demand. Although Spalasso cites no law, and 
does not specifically refer to the doctrine, the Court considers that Spalasso may be 
obliquely referring to the doctrine of at issue waiver. Briefly stated, if “the client has put 
the otherwise privileged communication directly at issue and … disclosure is essential 
for a fair adjudication of the action,” there might be a form of implied waiver. (Southern 
California Gas Co. v. Public Utils. Comm. (1990) 50 Cal.3d 31, 40 [discussing at issue 
waiver in context of attorney-client privilege].) But our Supreme Court went on to note 
“there is no waiver of the [privilege] where the substance of the protected communication 
is not itself tendered in issue, but instead simply represents one of several forms of 
indirect evidence in the matter.” (Id. at p. 41.) Here, the substance of the e-mail is not 
directly at issue. It might be that the date that BIT made a payment demand will be 
dispositive. But the content of the e-mail does not itself control the resolution of any 
dispute the parties may have about if or when a payment demand was made. Rather, 
the e-mail might be, as our Supreme Court said, indirect evidence of when a payment 
demand was made. 

At bottom, Spalasso’s reply seems to be saying that without the e-mail as admissible 
evidence, BIT will be unable to prove its case. Perhaps. But that is not what the Court is 
being asked to decide, and the parties will have to reckon with the Court’s ruling in 
whatever way they see fit. Spalasso seeks to introduce the e-mail as proof that BIT’s 
claim is invalid. BIT has objected to that. The Court sustains BIT’s objection. 

Conclusion and Order 

BIT’s objections to the e-mail are sustained. The e-mail is inadmissible for the purpose 
Spalasso seeks to use it, i.e., to prove the invalidity of BIT’s claim. 

Because the Court has sustained BIT’s evidentiary objections, the MSA is unsupported by 
evidence. Therefore, it fails to shift the burden to BIT to adduce any evidence demonstrating the 
existence of a triable issue of material fact. Analysis of the matters raised in the opposition are 
therefore unnecessary. The MSA is denied. 
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 8.  TIME:  9:00   CASE#: MSC20-00233 
CASE NAME: BIT CALIFORNIA VS GREGORY SPAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 9.  TIME:  9:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY JEROME GILBERT, JUDY GILBERT 
* TENTATIVE RULING: * 
 
Please see the 11:00 a.m. calendar below. 
 

  

10.  TIME:  9:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAVID ESTOPINAL 
* TENTATIVE RULING: * 
 
Please see the 11:00 a.m. calendar below. 
 

  

11.  TIME:  9:00   CASE#: MSC20-01864 
CASE NAME: JOAN CUENCO VS EAST BAY PREP L 
HEARING ON MOTION TO/FOR SANCTIONS RELATED MTN FOR PRELIMINARY 
INJUNCTION FILED BY EAST BAY PREP, LLC, MICHAEL BRUNS, BRUNS 
* TENTATIVE RULING: * 
 
 Denied. Although Plaintiffs’ second attempt to obtain an injunction was unsuccessful, it was not 
objectively frivolous, completely without merit or brought solely to harass or cause unnecessary 
delay.  
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12.  TIME:  9:00   CASE#: MSC20-02243 
CASE NAME: EBSIR INVESTMENT CORP VS BLACK 
HEARING ON DEMURRER TO COMPLAINT of EBSIR INVESTMENT CORPORATION 
FILED BY BLACK INK INSURANCE SERVICES, INC, MICHAEL JOHN 
* TENTATIVE RULING: * 
 
  
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Black Ink Insurance 

Services, Inc. (“Black Ink”), Defendant Michael John Mitcheom (“Mitcheom”), and Defendant 

Diane Lynn Hansen (“Hansen”) (collectively, “Defendants”). The Demurrer relates to Plaintiff 

EBSIR Investment Corporation (“EBSIR”) and Plaintiff Attarha Investment Corporation 

(“Attarha”) (collectively, “Plaintiffs”) Complaint. Plaintiffs’ Complaint alleges causes of action for 

(1) fraud, (2) negligent misrepresentation, (3) unfair competition, and (4) RICO. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Analysis 

Uncertainty 

As a threshold issue, the Court declines to sustain the Demurrer on the grounds of uncertainty. 

Uncertainty is a disfavored ground for demurring to a complaint. (See, e.g., Khoury v. Maly’s of 

California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The 

Rutter Group 2011) § 7:84, p. 7(l)-39.) A demurrer for uncertainty generally will be sustained 

only when the complaint is such that the defendant cannot even determine what it must respond 

to. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) 

Fraud (first cause of action) 

“The well-known elements of a cause of action for fraud are: (1) a misrepresentation, which 

includes a concealment or nondisclosure; (2) knowledge of the falsity of the misrepresentation, 

i.e., scienter; (3) intent to induce reliance on the misrepresentation; (4) justifiable reliance; and 

(5) resulting damages.” (Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) Each 

element in a cause of action for fraud or negligent misrepresentation must be factually and 

specifically alleged. (Id.) In a fraud claim against a corporation, a plaintiff must allege the names 
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of the persons who made the misrepresentations, their authority to speak for the corporation, to 

whom they spoke, what they said or wrote, and when it was said or written. (Lazar v. Superior 

Court (1996) 12 Cal.4th 631, 645.) 

Defendants demur to this cause of action on the grounds that Plaintiffs’ fraud claim lacks the 

requisite specificity. The Court agrees. For example, as best the Court is able to determine, 

none of the alleged misrepresentations in the complaint are attributed to an individual; instead, 

they are all alleged to have been made by “Black Ink.” Plaintiffs’ allegation that “Defendants 

Mitcheom and Hansen each personally participated in, had full contemporaneous knowledge of, 

and approved all of the acts of Black Ink heretofore alleged in this complaint” (Complaint at 

¶ 25) is insufficient to convert Plaintiffs’ general fraud allegations into specific ones. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for fraud. 

Negligent Misrepresentation (second cause of action) 

The elements of negligent misrepresentation are “(1) the misrepresentation of a past or existing 
material fact, (2) without reasonable ground for believing it to be true, (3) with intent to induce 
another’s reliance on the fact misrepresented, (4) justifiable reliance on the misrepresentation, 
and (5) resulting damage.” (Apollo Capital Fund LLC v. Roth Capital Partners, LLC (2007) 158 
Cal.App.4th 226, 243.) While there is some conflict in the case law discussing the precise 
degree of particularity required in the pleading of a claim for negligent misrepresentation, there 
is a consensus that the causal elements, particularly the allegations of reliance, must be 
specifically pleaded. (E.g., Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 184; Cadlo, 
supra, 125 Cal.App.4th at 519.) 

As with Plaintiffs’ fraud cause of action, Plaintiffs’ negligent misrepresentation claim fails to 

allege the requisite specificity. Plaintiffs’ general allegations regarding “Defendants” rather than 

specific allegations of who made the alleged misrepresentations and when, etcetera, are 

insufficient. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for negligent 

misrepresentation. 

Unfair Competition (third cause of action) 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 

in fact and has lost money or property as a result of unfair competition. (Cal. Bus. & Prof. Code 

§ 17204.) Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 

deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 

the economic injury was the result of, i.e., caused by, the unfair business practice that is the 

gravamen of the claim. (See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 

(“Kwikset”).) Restitution is the only form of damages available under the UCL. (See Korea 

Supply Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147.) 
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A plaintiff alleging unfair business practices “must state with reasonable particularity the facts 

supporting the statutory elements of the violation.” (Khoury v. Maly’s of Calif., Inc. (1993) 14 

Cal.App.4th 612, 619.)  

Plaintiffs’ UCL cause of action borrows its allegations of unlawful and unfair business practices 
from the violations of law alleged in the preceding causes of action. Therefore, “when the 
underlying legal claim fails, so too will a derivative UCL claim.” (AMN Healthcare, Inc. v. Aya 
Healthcare Services, Inc. (2018) 28 Cal.App.5th 923, 949-950 [“Because all of AMN’s other 
claims fail as a matter of law, as discussed ante, so too must its derivative UCL claim.”]) 

Here, Plaintiffs have failed to allege facts sufficient to state predicate claims for fraud or 

negligent misrepresentation. Consequently, their cause of action for unfair competition also fails. 

Racketeer Influenced and Corrupt Organizations Act (fourth cause of action) 

The elements of a civil RICO claim are “(1) conduct (2) of an enterprise (3) through a pattern (4) 

of racketeering activity (known as ‘predicate acts’) (5) causing injury to the plaintiff’s ‘business or 

property.’” (Grimmett v. Brown (9th Cir. 1996) 75 F.3d 506, 510 [citing 18 U.S.C. §§ 1964(c), 

1962(c)].)  

“[T]o establish liability under § 1962(c) one must allege and prove the existence of two distinct 

entities: (1) a ‘person’; and (2) an ‘enterprise’ that is not simply the same ‘person’ referred to by 

a different name.” (Living Designs, Inc. v. E.I. Dupont de Nemours & Co. (9th Cir. 2005) 431 

F.3d 353, 361 (alteration in original) [quoting Cedric Kushner Promotions, Ltd. v. King (2001) 

533 U.S. 158, 161].) Here, Plaintiffs name Defendants Mitcheom and Hansen as RICO persons 

and allege that they collectively formed an association in fact RICO enterprise. (Complaint at 

¶ 52.) A plaintiff may name all members of an associated in fact enterprise as individual RICO 

persons, River City Mkts., Inc. v. Fleming Foods W., Inc. (9th Cir. 1992) 960 F.2d 1458, 1461-

62, but must establish that those individual members are “separate and distinct” from the 

enterprise they collectively form, Living Designs, Inc. v. E.I. Dupont de Nemours & Co. (9th Cir. 

2005) 431 F.3d 353, 361.  

As to Defendants Mitcheom and Hansen, a corporate officer is sufficiently distinct from the 

corporation for which he works such that a plaintiff can allege the officer as the RICO person 

and the corporation as the RICO enterprise. (See Cedric Kushner Promotions (9th Cir. 1992) 

533 U.S. at 163; Sever v. Alaska Pulp Corp. (9th Cir. 1992) 978 F.2d 1529, 1534.) Mitcheom 

and Hansen, as “officers, directors, managers, or controlling persons of defendant Black Ink” 

(Complaint at ¶ 52) are distinct from the corporation Black Ink. 

Whether a plaintiff can name a corporation as the RICO person and the corporation plus its 

employees and affiliates as an associated in fact enterprise is a more nuanced question. (See 

Living Designs, 431 F.3d at 361-62; see also Cedric Kushner Promotions, 533 U.S. at 164.) The 

relevant inquiry is whether “[t]he associated in fact enterprise . . . is ‘a being different from, not 

the same as or part of, the person whose behavior [RICO] was designed to prohibit’” and 

whether “the enterprise can[] be either formally or practically separable from the person.” (Living 

Designs, 431 F.3d at 362 (second alteration in original) [quoting Rae v. Union Bank, 725 F.2d 

478, 481 (9th Cir. 1984)].)  
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In opposition, “Plaintiffs concede that defendant Black Ink Insurance Services, Inc., the 

corporate defendant, cannot be held liable under the Fourth Cause of Action alleging RICO 

violations.” (Opp. at 9:24-25.) In light of this statement, the Court understands that Plaintiffs 

have no opposition to Defendant Black Ink’s demurrer to this cause of action and instead intend 

to allege this claim against only Defendant Mitcheom and Hansen. Critically, however, Plaintiffs 

have failed to plead a requisite predicate act for a RICO violation. As discussed further, above, 

Plaintiffs have failed to allege facts sufficient to state causes of action for fraud and negligent 

misrepresentation.  

As a consequence, Plaintiffs have failed to allege facts sufficient to state a cause of action for a 

civil RICO claim. 

  

13.  TIME:  9:00   CASE#: MSN20-0023 
CASE NAME: WU VS WEST CONTRA COSTA UNIFIE 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PETITIONERS 1ST 
AMENDED OETITIO FILED BY WEST CONTRA COSTA UNIFIED SCHOOL 
* TENTATIVE RULING: * 
 

 The court rules as follows on respondent’s Motion to Strike.  In making these rulings, the 

court is making no determination concerning the permissible scope of discovery in this case or 

the trial admissibility of individual pieces of evidence.  Further, the court cannot easily determine 

the significance of all petitioner’s allegations on the briefing and so it has erred on the side of 

caution in deciding what to strike. 

1. Granted.  The court does not see how petitioner’s allegation of a hostile work 
environment supports her claims or justifies the relief she seeks. 

2. Denied. 
3. Denied.  
4. Denied. 
5. Denied. 
6. Denied. 
7. Denied. 
8. Denied. 
9. Denied. 
10.  Denied. 
11.  Denied. 
12.  Granted. 
13.  Denied. 
14.  Granted. 
15.  Granted. 
 

 The request to strike petitioner’s Notice of Lodging received 9/18/20 is denied.  The 
District may submit its own version of the record.  Objections to individual documents and 
statements can be addressed later. 
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14.  TIME:  9:00   CASE#: MSN20-0023 
CASE NAME: WU VS WEST CONTRA COSTA UNIFIE 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION of WU FILED BY 
WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
 The demurrer of  respondent, West Contra Costa Unified School District (“WCCUD” or 
the “District”), to petitioner’s First Amended Petition for Writ of Mandate (the “FAP”) is sustained, 
without leave to amend, as to the Second and Third Causes of Action, and overruled as to the 
First and Fourth Causes of Action.   
 
 Introductory Notes 
 
 The court notes that the copy of respondent’s Opening Brief in the court’s file is poor, 
with dark streaks on it indicative of a toner or printer problem. The court cannot make out all the 
words.  Respondent will want to remedy this problem before it files additional papers in this 
case. 
 
 The court also notes that petitioner’s Opposition appears to be longer than the 15 pages 
allowed under California Rule of Court (CRC) 3.1113 (d).).  Further, CRC 2.108 (1) requires 
spacing of 1.5 or more between lines, except when block quoting language from cases or 
statutes.  Petitioner appears to employ single-line spacing far more frequently than allowed 
(see, e.g., on pages 7 and 9- 17) making her Opposition even longer than it appears when just 
looking at the page numbers.  Petitioner is advised to keep these rules in mind when filing 
papers in the future.  Otherwise, the court may disregard her papers to the extent they exceed 
the authorized page length or require her to reformat and refile them. 
 
 Background 
 
 Representing herself, petitioner brings this action for a writ of mandate to require the 
District to renew her contract as a probationary teacher and take various other actions in 
connection with such employment.  In her original petition, she alleged a single cause of action 
seeking relief, directing that the District: (1) retroactively classify her role for the 2018 – 2019 
school year as a 1.0 full-time equivalent (FTE); (2) verify to any future employers that she 
worked as a 1.0 FTE for the 2018 – 2019 school year; (3) communicate to the California State 
Teachers Retirement Service that she worked as a 1.0 FTE for the 2018 – 2019; (4) pay her 
“incidental” loss of pay, with interest, for the District’s alleged misclassification of her position; 
(5) reinstate her to her former position; and (6) pay her attorney fees, cost of suit, and legal 
expenses.  The court sustained respondent’s demurrer to the original petition, permitting 
petitioner leave to amend to allege that respondent failed to renew petitioner’s teaching contract 
in retaliation for her engaging in whistleblowing activities. 
 
 Petitioner then filed the FAP.  It alleges four causes of action:  (1) misclassification as 
a .8 FTE rather than a 1.0 FTE; (2) denial of mandatory training; (3) fraudulent alteration of 
evaluation and refusal to provide letter of recommendation; and (4) retaliatory nonreelection 
because of whistleblowing activities. 
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 The District demurs again, arguing all the same points as before, and adding that any 
claim for retaliation must be presented in an action for damages rather than in this proceeding 
for a writ of mandate. 
 
 Discussion 
 
 Writs of Mandate 
 

A respondent may demur to a petition for a writ of mandate (Chapman v. Superior Court 
(2005) 130 Cal. App. 4th 261, 271), but all the same rules apply as to a demurrer to a civil 
complaint.  One such rule is that the court must overrule a general demurrer if a claim states a 
cause of action on any legal theory.  (Larson v. UHS of Rancho Springs, Inc. (2014) 230 
Cal.App.4th 336, 342.)  Another is that a court may not sustain a demurrer to “part of a cause of 
action or to a particular type of damage or remedy.”  (Kong v. City of Hawaiian Gardens 
Redevelopment Agency (2002) 108 Cal. App. 4th 1028, 1047.)  Therefore, the court declines to 
rule on respondent’s objections to the individual remedies petitioner seeks unless none of them 
are available or they are requested as separate causes of action.   
 

“A writ of mandate may be issued by any court to any inferior . . . board, or person, to 
compel the performance of an act which the law specially enjoins, as a duty resulting from an 
office, trust, or station, or to compel the admission of a party to the use and enjoyment of a right 
or office to which the party is entitled, and from which the party is unlawfully precluded by that 
inferior  . . . board, or person.”  (CCP § 1085.)    

 
To be entitled to an order compelling the performance of an act or the admission of a 

party to the use or enjoyment of a right or office, the petitioner must hold a clear, present, and 
usually ministerial right to performance. (Jacobs v. Regents of University of California (2017) 13 
Cal. App.5th 17, 24.) A ministerial duty is an act whose performance, and manner of 
performance, are prescribed by law without regard to personal judgment where a given state of 
facts exists. (Center for Biological Diversity v. Department of Conservation (2018) 26 
Cal.App.5th 161, 171.) 

 
Petitioner’s status under the Education Code 
 
Under the Education Code, there are apparently four types of teachers at public schools: 

(1) substitute; (2) temporary; (3) probationary; and (4) permanent.  (See Educ. C. § 44915, 
44918.)  Probationary teachers must be offered available permanent positions after two years.  
(Educ. C. 44918 (c); see also § 44929.21 (b).)  Permanent teachers have various due process 
rights concerning termination of their contracts of employment.  (See Educ. C. § 44932, 44934, 
44936.)  The other categories have fewer due process rights or none at all.  (See, e.g., 
Culbertson v. San Gabriel Unified School Dist. (2004) 121 Cal.App.4th 1392, 1395; Sunnvale, 
infra, 171 Cal.App.4th at 179.)   

 
When a teacher is hired, she must be given a written statement indicating her 

employment status and the salary she is to be paid.  (Educ. C. § 44916.) “If a written statement 
does not indicate the temporary nature of the employment, the certificated employee shall be 
deemed to be a probationary employee of the school district, unless employed with permanent 
status.”  (Ibid.)  By inference, petitioner alleges she was hired as a probationary teacher. 
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First Cause of Action, request for reclassification as a 1.0 FTE teacher and for 

back pay 
 
The FAP is lengthy and not drafted as an attorney would draft it.  The essence of the 

First Cause of Action appears to be that petitioner believes she was misclassified as a .8 FTE 
when she did the work of a 1.0 FTE, that she should therefore be reclassified as a 1.0 FTE for 
the 2018/2019 school year, and that she should receive back pay for the difference in salary 
between a .8 FTE and a 1.0 FTE. 

 
The District argues this claim fails to state a cause of action because the FAP does not 

plead a duty requiring mandatory retroactive employment reclassification. 
 
The governing board of a school district sets salaries.  (Educ. C. § 45022.)  The salaries 

are printed on a schedule.  (Educ. C. § 45023.)  Full-time employees are those that are 
“employed . . . for not less than the minimum schoolday.”  (Educ. C. § 45024.)    Part-time 
employees are those who “serve less than the minimum schoolday.”  (Educ. C. § 45025.)   “In 
fixing the compensation of part–time employees, governing boards shall provide an amount 
which bears the same ratio to the amount provided full–time employees as the time actually 
served by such part–time employees bears to the time actually served by full–time employees of 
the same grade or assignment.”  (Educ. C. § 45025 (emphasis added).)   

 
The predecessor statute concerning compensation of part-time teachers also used the 

phrase “time actually served” in connection with the ratio to be used in setting compensation of 
part-time teachers relative to full-time teachers. That phrase was construed to mean the time 
actually spent on the job both inside and outside the classroom.  (California Teachers Assn. v. 
San Diego Community College Dist. (1981) 28 Cal.3d 692)   

 
As noted in California Teachers, “Community college instructors commonly have a 

number of duties besides classroom teaching. Such duties include counseling, holding office 
hours, supervising student activities and serving on professional committees. The phrase ‘time 
actually served’ clearly encompasses those activities as well as classroom teaching.”  
Presumably, the same can be said of secondary school teachers and independent study 
instructors.   

 
Here, petitioner alleges that the time she actually served is the same as the time actually 

served by full-time teachers.  In California Teachers, based on a similar argument, a union filed 
a petition for a writ of mandate directing a community college district to “reclassify and reemploy 
certain part-time teachers (part-timers) as contract or regular employees . . . and to award the 
part-timers back pay, with interest, equal to the difference between their salaries as temporary 
employees and the salaries to which they would have been entitled as permanent employees.”  
(Id. at 695.)  The trial court granted the writ as to reclassification, but denied it as to back pay.  
The California Supreme Court ruled that the trial court should have granted the writ at to back 
pay as well.   

 
Based on California Teachers, the court concludes that Education Code section 45025 

grants petitioner a clear, present, and ministerial right to be paid based upon the time she 
actually served and that a writ of mandate ordering respondent to reclassify her as 1.0 FTE and 
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for back pay may be appropriate under California Teachers if she has no adequate remedy at 
law. 
 

Whether petitioner has an adequate remedy at law is uncertain, because the court is 
unable to conclude on the law submitted by the parties that petitioner can state a standalone 
claim for reclassification and back pay, as she attempts to do in the First Cause of Action, 
unless she is entitled to be returned to her position for another school year, as she requests in 
her Fourth.  In California Teachers, the instructors involved apparently had a clear, present, and 
ministerial right to be reemployed, and therefore they were entitled to be reclassified on 
reemployment.  (See also Campbell v. Graham-Armstrong (1973) 9 Cal.3d 482, 485-486; b. 
(2002) 100 Cal.App.4th 324 (current kindergarten teachers who worked enough to be classified 
as full-time were entitled in mandate proceeding to both reclassification and back pay; teachers’ 
agreement to teach one session of kindergarten per day at part-time salaries, did not result in a 
waiver of their right to be paid as full-time employees because such a waiver is not permissible 
under the Education Code); Stryker v. Antelope Valley Community College Dist. (2002) 100 
Cal.App.4th 324.)  Here, if petitioner does not have the right to be employed for another school 
year, it is not clear that she needs or is entitled to reclassification.  She may only be entitled in 
an action for damages to the monetary compensation she would have received had she been 
properly classified. 

 
However, the District has the burden of persuasion on this demurrer.  The court 

therefore declines to sustain the demurrer on the ground that petitioner can obtain all the relief 
she is entitled to through an action for damages.  The District may renew that argument when it 
moves for summary judgement and/or summary adjudication as to the Fourth Cause of Action. 

 
The District argues that petitioner was required to exhaust her remedies through the 

union before filing her petition.  However, various exceptions apply to the exhaustion of 
remedies doctrine, including that administrative remedies need not be exhausted if the attempt 
to exhaust them would be futile.  (See Doster v. County of San Diego (1988) 203 Cal.App.3d 
257, 260-261 (exhaustion not required if it would be futile) ; see also Cal. Teachers' Ass'n v. 
Governing Bd. (1983) 145 Cal.App.3d 73, 749; Glendale City Employees' Ass'n v. Glendale 
(1975) 15 Cal.3d 328 (exhaustion not required if administrative remedy is inadequate); 
Middaugh v. Board of Trustees (1975) 45 Cal.App.3d 776, 781 (mandate is an appropriate 
vehicle to compel a district to recognize a teacher's status as a permanent employee and may 
be pursued without first exhausting any administrative remedy); 
 

Here, Petitioner is essentially alleging that any attempt to exhaust an administrative 
remedy with the union would have been futile either because the union has no jurisdiction over 
the misclassification issue or would not exercise such jurisdiction, based on her past experience 
when she had a dispute with another school district over another misclassification issue.  For 
pleading purposes, the court concludes this is enough.  
 

Finally, the court declines to sustain a demurrer for uncertainty.  Petitioner is on the 
second version of her petition now.  The court does not believe that additional amendment will 
clarify matters any further.  The District can seek additional clarification through discovery.  (See 
Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.) 

 
Second Cause of Action, Denial of Mandatory Training 
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Petitioner alleges she is entitled to what is known as TICC/BTSA training.  However, this 

claim fails.  First, writs of mandate are available only to order compliance with a clear, present, 
and ministerial right to performance.  Education Code section 44279.1 (b) states that the training 
petitioner is requesting is voluntary for both teachers and school districts.  Therefore, as a 
matter of law, petitioner has no clear, present, ministerial right to this training. 

 
Second, the purpose of the training is to help beginning teachers obtain their credentials.  

However, the FAP makes clear that petitioner is not a beginning teacher.  It alleges that at all 
times she held a Clear Credential.  The training she seeks is not intended and is not mandatory 
for a person having her level of experience and credentialing. 

 
The demurrer to this cause of action is sustained, without leave to amend. 
 
Third Cause of Action, the District’s after-the-fact alteration of evaluation and its 

failure to provide letter of recommendation  
 

 In this cause of action, petitioner complains that after her contract ended she was sent a 
copy of a performance evaluation that was altered to make it appear she received a lower 
evaluation than she did.  However, she also admits that she subsequently reviewed her 
personnel file and did not see the altered evaluation in it.  Thus, it appears there is nothing for 
the court to remedy by issuing a writ of mandate. 
 
 In the second portion of this cause of action, petitioner complains that she was promised, 
but not provided, a letter of recommendation at the end of her contract. However, petitioner fails 
to cite any statute showing she has a clear, present, and ministerial right to a letter of 
recommendation. 
 
 Because petitioner has not shown that the court can or needs to order the relief she is 
requesting, the demurrer to this cause of action is sustained without leave to amend. 

 
Fourth Cause of Action, Retaliatory Nonreelection of contract based on 

Whistleblowing 
 
 In this cause of action, petitioner alleges that her contract was not reelected to her 
position for another year because she engaged in whistleblowing activity.  (See Sunnyvale 
Unified Sch. Dist. v. Jacobs, (2009) 171 Cal.App.4th 168, 176 on the distinction between 
nonreelection and dismissal.) 
 
 The District argues this claim is invalid because petitioner has an adequate remedy 
through an action at law for damages and that she fails to plead that the District has a clear, 
present and ministerial right to reinstatement, especially not to a position she never held, that of 
a tenured 1.0 FTE teacher. 
 
 The court concludes these arguments lack merit.  The District has not cited any authority 
stating that reinstatement or reelection is available in a civil action or that it is not available here.  
But that is the chief remedy that petitioner wants, with her request for damages being only 
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incidental.  Petitioner has made clear that she will file a suit for damages only if the court rules 
she has no right to pursue a writ of mandate.   
 

In Vittal v. Long Beach Unified Sch. Dist. (1970) 8 Cal.App.3d 112, the petitioner sought 
a writ of mandate compelling the respondent to classify her as a permanent employee rather 
than as a temporary, contract employee, as the District characterized her.  The court granted 
the writ of mandate and further ordered the respondent to issue the petitioner back pay for hours 
for which she was not paid.  Vittal thus demonstrates that a court may grant reinstatement or 
reelection as a remedy in a writ of mandate, that a teacher may be reinstated to a position that a 
District claims she never held, and that damages may be awarded as incidental to that writ.  
(See also Cousins v. Weaverville Elementary School Dist. (1994) 24 Cal.App.4th 1846, 1848.)   

 
Further, except as prohibited by law, school employees have the right to disclose 

improper governmental activities.  (Educ. C. § 44111.)  Other school employees may not use 
official authority to interfere with this right.  (Educ. C. § 44113 (a).)  Interference includes taking 
personnel action.  (Educ. C. § 44113 (b).)  An employee who commits such interference may be 
liable in an action for civil damages.  (Educ. C. § 44113 (d).)  The damages remedy is in 
addition to all other penalties provided by law.  (Educ. C. § 44114 (c).) 
 
 The issue here is whether a teacher may rely on these provisions to seek renewal of a 
yearly contract rather than merely damages.  The court sees no reason why she may not.  CCP 
§ 1085 explicitly states that mandate is available “to compel the admission of a party to the use 
and enjoyment of a right or office to which the party is entitled, and from which the party is 
unlawfully precluded . . .”   
 
 In McFarland Unified Sch. Dist. v. Public Employment Relations Bd. (1991) 228 
Cal.App.3d 166, a probationary teacher contested with the Public Employment Relations Board 
the district’s decision not to reelect her to her position.  She claimed the decision not to reelect 
was made in retaliation for her activities with a teacher’s association.  The PERB ruled in her 
favor and fashioned a remedy of reinstating the plaintiff as a tenured teacher even though she 
was not a tenured teacher when the District failed to reappoint her.  The school district sought to 
overturn that action by filing a petition (presumably for a writ of mandate).  The District reasoned 
that when the PERB ordered reinstatement it impermissibly interfered with the District’s authority 
to decide whether to grant tenure to a probationary teacher. 
 

The court upheld the decision of the PERB stating, “There is no question but that the 
final determination about rehiring probationary teachers lies within the discretion of the 
governing board and that tenure can be denied for any lawful reason regardless of the 
sufficiency of the cause. . . . However, the District has cited no authority, nor can it, for the 
proposition that its power to deny tenure for any lawful reason insulates it from the scrutiny of 
the PERB when an unfair labor practice complaint alleges that tenure was denied in retaliation 
for the exercise of a protected right.”  (McFarland, supra, at 169 (emphasis added).) 

 
The same principle would appear to apply here.  Respondent had the right not to reelect 

petitioner to her position for any lawful reason (Sunnyvale, supra), but not for an unlawful one, 
one that violates the anti-retaliation provisions of Education Code section 44113.  (McFarland, 
supra.)  If petitioner seeks reelection as her primary remedy rather than damages the court sees 
no reason why it cannot or should not order reelection if petitioner proves her case.  The details 
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of the reelection or reinstatement remedy are for trial.  For purposes of demurrer, it is enough 
that some type of reelection or reinstatement is available.   
 
 

 

 
ADD-ONS 

 

15.  TIME:  11:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS. EAST BAY MUNICIPAL UTILITY DISTRICT 
Further Case Management Conference 
* TENTATIVE RULING: * 
 
The further case management conference is continued by the Court to March 11, 2021, 
at 11:00 a.m., in Department 33.  
 

 

16.  TIME:  11:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
Further Case Management Conference 
* TENTATIVE RULING: * 
 
The further case management conference is continued by the Court to March 11, 2021, 
at 11:00 a.m., in Department 33. 
 

 

17.  TIME:  11:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY JEROME GILBERT, JUDY GILBERT 
* TENTATIVE RULING: * 
 
The motion to compel arbitration is continued by the Court to March 11, 2021, at 11:00 a.m., 
in Department 33. 
 

 

18.  TIME:  11:00   CASE#: MSC20-01714 
CASE NAME: BENNETT VS. TAPPAN TERRACE HOA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAVID ESTOPINAL 
* TENTATIVE RULING: * 
 
The demurrer is continued by the Court to March 11, 2021, at 11:00 a.m., in Department 33. 

 

 

 


